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STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS 
DEPARTMENT OF ENVIRONMENTAL MANAGEMENT 

OFFICE OF WASTE MANAGEMENT 

175 Post Road, Warwick, Rhode laland 
Caae#95-029 

SE'M'LEMENT AGREEMENT AND COVENANT NOT TO SUE 

I. INTRODUCTION 

263 

Thie Settlement Agreement ond Covenant Not to Sue (" Aan,ement") ia made and 

entered into by and between the State of Rhode laland (the "'State"), acting by and through 

the Rhode Ialand Department of Environmental Manap1nent (the "Department"), Neles­

Jameabury, Inc., a Massachusetts corporation (the •Performjng Party"), Thoinaa S. 

Hemmendinger, in hie capacity as Receiver of 175 Poet Road, LLC {the "Receiver") and 

AZA Realty Trust, Inc., a Rhode Island corporation (the "Settling Respondent") 

(colJective)y, the "Parties"). 

The State enters into this Agreement pursuant to Chapter 23-19. l of the Rhode 

Island General Laws (RIGLs), and specifically the Industrial Property Remediation and 

Reuse Act (Chapter 23-19.14), hereinafter the •Act,• with the understanding that the 

property will continue to be utilized for iadustrial/commercial activity, and the actions and 

obligations contained in Section III (Work to be Performed) of this Agreement will be 

successfully completed. Thia Agreement specifies the consequence to each of the Parties 

should the aforementioned contingencies Cail to be achieved and/or maintained. 

The Department finds that the Settling Respondent is a bona fide prospective 

purchaser, as defined in the Act, intending to purchase property located at 175 Post Road 

in Wanvick, Rhode Island (the "Property"). The Property encompa888a approximately 
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15.77 acres, and Further designated as Plat 291, Lot 45 and Lot 74 in the City of Warwick's 

Tax Assessor's plat maps, and more particularly deecribed in Schedule 1 attached hereto. 

In his capacity as Receiver for the Property, the Receiver is an officer of the Superior Court 

(the "Court•) who has been vested with title to the Property to assist the Court in 

liquidating the Property for the benefit of its creditors. 

The Parties agree to undertake all actions or obligations required of each of them by 

the terms and conditions of this Agreement. The purpose of this Acreement is to settle and 

resolve, subject only to reservations and limitations set forth in Sections VI (Certification), 

VII (State of Rhode Island's Covenants Not To Sue), and VIII (Reservation of Rights), and 

IX (Settling Reapondent'a and Performing Party's Covenant Not To Sue), the potential 

Jiability of the Settling Respondent for any Existing C'..ontamination which would otherwise 

result from tho Settlin1 Respondent becoming the owner of the Property. For purposes of 

this Agreement. the phrase "Existing Contamination" shall mean any hazardous 

substances or petroleum known to the Department at the time of this Agreement, 

including, but not limited to that identified in the documents detailed in Paragraphs l(a) 

through (t) below, existing on or below the ground surface or migrating from the Property. 

The other purpose of this Agreement is to settle and resolve, subject t.o reservations and 

limitations aet forth in Sections VI (Certification), Vil (State of Rhode Island's Covenants 

Not t.o Sue), VIII (Reservation of Rights) and IX (Settling Respondent's and Performing 

Party's Covenant Not to Sue), the Letter ofReaponBibility (LOR) issued to 175 Post Road 

Partners, Case #95-029, dated October 5, 1996, the potential liability of the Performing 

Party under the LOR and the potential liability of the Performing Party for the Existing 

Contamination. 
f :; . . I 
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The Parties agree that the Settling Respondent's entry into this Agreement. and the 

obligations undertaken by the Settling Respondent in accordance with the Agreement, do 

not conatitute an admission of any liability by the Settling Respondent. The Parties 

further q:ree that the Performing Party's entry into this Agreement, and the obliaations 

undertaken by the ·Performing Party in accordance with the Agreement, do not constitute 

an admission of any liability by the Performing Party. The Performing Party has 

voluntarily undertaken certain environmental aeaeeament and response actions, and in 

consideration of the mutual agreements and covenants set forth herein, and for other good 

and valuable consideration, the sufficiency of which is hereby acknowledged, is voluntarily 

agreeing to undertake additional obU,ations aa specified herein. In the event the Settling 

Respondent doee not acquire title to the Property, upon the Performing Party's request, the 

Department agrees to enter into a substantially eimilur Agreement with another bona fide 

prospective purchaser: this provision shall survive any termination of this Agreement. 

For the purposes of this Agreement, the term "Settling Re!!pondent" shall refer to 

and include any aaeipiecs, transferees. aucceaaors in interest. le88ees, or aublessees of the 

Settling Respondent. For the purposes of this .Agreement, the term "Performing Party" 

shall refer to and include the Performing Party and any assignees, transferees and 

successors in interest. 

II. STATEMENT OF FACI'S AND BACKGROUND 

1. Varioua documents or portions thereof pertaining to environmental conditions at 

the Property have been submitted to the Department, includin1 hut_ not limited to 

the following: 

••••.I 
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(a) Draft Site Investigation Report, 175 Post Road, Rhode Island, prepared by 

Sage Environmental, [nc., dated April 28, 1997; and 

(b) Site Investigation Report, Addendum l, 175 Post Road, Warwick. Rhode 

Island, prepared by Sage Environmental, Inc., dated November 4, 1997 

(referred to herein as • Addendum 1 "); and 

(c) Remedial Alternatives Analysis, 175 Poat Road, Warwick. Rhode Island, 

prepared by Sage Environmental. Inc .• dated November 26, 1997; and 

(d) A Preliminary Environmental Site Aaeeument prepared by-Rizzo Associates, 

dated February 5, 1996; and 

(e) Report on the Results or Soil Sampling for Hammel Dahl. Inc., prepared by 

Applied Environmental Technologies Corp., dated cTanuary 1989; and 

(t) Preliminlll')' Environmental Site Asaeasment Update, prepared by Woodward 

& Curran, dated January 13, 1996; and 

(g) Phaae H Environmental Site AaeeAment, prepared by Woodwal'd & Curran, 

dated June 1995. 

2. The documents lia:ted in Paragraph 1 indicate that the Existinc Contamination 

includes Total Petroleum Hydrocarbons (TPH) and Trichloroethylene (TCE) in soil, 

1,1,1-Trichloroethane (1,1,1-TCA), 1.1-Diohloroethene (1,1-DCE). cis-1,2 DCE.and 

TCE in eroundwater, and TPH and mercury in sediments. 

3. The Performing Party and/or third partiea have puformed certain .site 

investigations with respect to the Existina' Contamination as set forth in the 

documents listed undel' Paragraph 1 above. 

-•l· 
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4. The Performing Party will perform all remedial and/01· monitoring activities aa 

approved by the Department and as outlined in Section III (Work to be Performed). 

5. The Settling Respondent represents, and for the purposes of this Agreement the 

other Parties rely on those representations, that the Settling Respondent's 

involvement with the Property has been u a bona fide prospective purchaser. 

III. WORK TO BE PERFORMED 

6. All work to be performed at the Site shall be in accordance with the Rhode Island 

Rulee and Regulations for the Inveatigat~n and Remediation of Hazardous Material 

Releases (DEM-DSR-01-93) (the •Remediation Regulations"), Rules and ReguJations 

for Groundwater Quality and Water Quality Regulations. The Performing Party 

agrees to provide the Department with information documenting the public notice 

required by Rule 7.07 (Public Notice) of the Remediation Regulations. 

7. The Department will issue a Remedial Decision Letter (RDL) reiterating its 

acceptance of the proposed conceptual remedy of interim hydraulic containment and 

soil vapor extraction and air spargin1 (the Reinedy). 

8. The Performing Porty agrees that the remedial objectives relating to the Existing 

Contamination shall be the Method 1 Industrial/Commercial Direct Exposure 

Criteria, the Method 1 GB Leachability Criteria and the Method 1 GB Groundwater 

Objectives. The Department acknowledpa that the Performinc Party ma1 perform 

a site-specific a88888ment in order to develop Method 3 Remedial Objectives which 

may ex~d the above referenced standards for residual contamination which may 

be present after the remedial action has been implemented. The Department agrees 

that some percentage of the Occupational Safety and Health Administration 

\: • I ' .... 
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(OSHA) Permissible Ex)>08ure Limits (PEL&), 01· a similar standard. shall be the 

remedial objective £or indoor air with respect to the groundwater intrusion pathway 

into the building. The Performing Party ahall evaluate the potential riaks posed by 

the area of aediments shown t.o be impacted with Mercury and TPH. Based upon 

such evaluation, and other information which may be submitted to the Department. 

the Department shall determine whether the contaminated sediments shall be 

removed or left in place. The Department shall use its best efforts to make such a 

determination within a period of 60 daya from submiasinn of the evaluation to the 

Department. If the Department determines that removal is the preferred 

alternative, the Performing Party shall propose methods to be used in minimizing 

environmental impact resulting Crom the removal. Jf necessary, the Performing 

Party shall develop one or more En,•ironmental Land U!re Restrictions (ELURa), or 

amendments to ELURs, consistent with said remedial objectives, in addition to the 

ELUR attached hereto as Attachment A. Said ELURa ithall be submitted to the 

Department for their approval. The Department shall use its best efforts to issue 

its approval or a denial with written comments within a period of 30 days from 

submission to the Department.· The Settling Respondent agrees to record any 

ELURs or amendments to any ELURs within thirty daya after their approval by the 

Department. 

9. The Performing Party agrees that within 30 days after the RDL is issued, the 

Performin1 Party will commence one or more pilot tests for the Remedy. The 

results of said pilot teats will subeequently be used to finHlize the Remedial Action 

Work Plan (RA WP) which shall be submitted to the Department for review within 

.5. 
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150 days of the Performing Partys receipt. of the RD L. The Department shall use 

its best efforts to issue an Order of Approval of the RA WP or reject the RA WP with 

written comments within a period of 415 days from submission to the Department. 

In the event of a rejection with written comments, the Performin1 Party shall have 

a reasonable opportunity t.o make the RA.WP acceptable to the Department. Upon 

iasuance of the Order of Approval by t~e Department, the Performing Party shall 

begin implementin, the RA WP within 30 days. 

10. The RAWP shall comply with Section 9 (REMEDIAL ACTION WORK PLAN) of the 

Remediation Regulations. In addition to any information that ill required under . . 

Section 9 of the Remediation Regulations, the RA WP shall include, but not be 

limited to, the following: (A) A technical deacriptic>n of the deai,n and 

implementation of the Remedy; (B) A groundwater and air compliance monitoring 

plan establishing the monitoring points. frequency of' monitoring, and analytes to be 

sampled. Indoor air monitoring will be used to determina coanpliance with the 

remedial objectives for indoor ail'. Groundwater monitoring will be used to verify 

that the sewer line will no longer act as a conduit for contamination; (C) Plans for 

incorporatinr any neceuary ELURe in addition to the ELUR attached hereto as 

Attachment A; (D) Plans and achedules for progreas report submittala; and (E) A 

revised plan for closing the ftoor drains which shall evaluate the proposed plan for 

addressing mercury in the fabrication area floor drain system and propose any 

neceuary changea, and shall provide for cloaure of t1oor drain systems; and lF> a 

statistical compliance strategy. 

-7-
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11. In addition, the Performing Party agrees to address any Undercround Injection 

Control (UICe) in accordance with the UIC Regulations, to remove any and all Solid 

Waste material from the exterior of the Property upon initiation of the Remedy 

unleae it baa previously been removed.and to abandon wells consistent with 

Appendix I of the Rulea and Regulations for Groundwater Quality. as appropriate. 

12. The Performing Party shall submit quarterly progress reports consistent with the 

approved RAWP. One year from the first day of Remedy operation. the Performinr 

Party shall submit a Remedial Action Status Report (RASR) which shall describe 

the initial installation and start up of the Remedy and shall provide a performance 

evaluation to the Department for review and approval. The burden shall be on the 

Performing Party to show that the mmievement of the remedial objectives is 

technically impracticable and economically infeasible. The Department shall use· its 

best efforts to approve the RASR or .reject the RASR with written comments within 

a period of 45 days from submission to the Department. 

13. The Settling Respondent agrees not to interfe~ with the Remedy, including but not 

limited to any of the monitoring wells or equipment. Prior to the Department's 

issuance of a final Letter of Compliance, the Settling Respondent shall notify the 

Performing Party at leaat two weeka prior to commencing any "construction or 

modification work•, as that term is defined heroin. Such notification shall be of a 

sufficient level of detail for the Performinr Party to determine whether the proposed 

construction or modification work may interfere with the Remedy. For the purposes 

of this section, "construction or modification work" shall include any work which 

involves penetration of Doors, foundations or asphalt surfaces, excavation in soil 

-a~ h,. 
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(except £or maintenance of existing landacaping), changes to existing footprints of 

structures or construction oheparate rooma or areas within any structures. 

14. The Performing Party shall construct new fencing from near the aoutbeast corner of 

the building t.o the stream. Such fencing, in conjunction with existing fencing, the 

Pawtuxet River, the main bwlding, and the stream, will satisfy Section 8.02 of the 

Remediation Regulations. 

15. The Department agrees that upon achieving the remedial objectives as confirmed by 

monitoring in conformance with the RAWP, the Department will provide written 

notice to the Performing Party that the interim hydraulic containment may be 

discontinued. Such notice shall not be unreasonably de11ied or delayed. 

16. The Department agrees that baaed upon the documents referred to in Paragraph 1 

of this Agreement, no further action ia necessary to address soils in the northern 

portion of the Property as that nrea is further described in Addendum 1. 

17. The Department agrees that based upon the documents referred to in Paragraph 1 

of this Agreement, no further action is necesaary to address the fen~-ed enclosures 

proximate t.o the stream as those areas a.re further described in Addendum 1. 

18. The Department agrees that baaed upon the documents referred to in Paragraph l 

of this Agreement, no further action is neceaaary t.o address soils in the grassy areas 

southeast and south of the main buildinr and in the portion of the Property 

southeast of the unnamed stream as thoee areas are further deacribed iu 

Addendum 1. 

19. Upon completion of the work described in this Section, and upon Department 

receipt of an executed and recorded copy of the ELUR attached hereto as 

,._ 
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Attachment A. the Department will isaue an interim Letter of Compliance or its 

administrative equivalent under the Remediation Regulations to the Performing 

Party. 

20. Thia-Agreement sets forth the mutual undentandings of the Parties with respect to 

all of the activities that will be required, baaed upon the documents referred to in 

Paragraph 1 of this Agreement, in order for the Department to iasue an interim 

Letter of Compliance or its administrative equivalent under the Remediation 

Regulation. When the Department hae ap-eed to the termination of monitoring and 

all elements of the Remedy have been completed, the Department shall issue a final 

Letter of Compliance or its administrative equivalent under the Remediation 

· Regulations. 

IV. ACCESS/NOTICE TO succESSQRS IN INTEBJ:i.ST 

· 21. The State acknowledges that thie Agreement anticipates that the Performing Party 

will undertake certain obligations aa specified in Section III (Work to he Performed). 

Commencing upon the effective date of tlua Agreement, the Receiver agrees to allow 

the Performing Party reasonable accese to carry out response actions relating to the 

Existing Contamination that may be conducted by the Performing Party, and agrees 

to provide to the State, its authorized officers, employees, and representatives, 

acceaa to overaee the implementation or any response actions relating to the 

Existing Contamination, to the extent access to such property is controlled by the 

Receiver. 

2!?. Commencing immediately upon the date that it acquires title to the Property, the 

Settling Respondent agrees to record a grant of easement and license to allow the 

-10-
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Performing Party reasonable accesa to carry out response actions relating to the 

Existin1 Contamination that may be conducted. by the Performing Party. The 

Settling Respondent also agrees to provide to the State, it8 authori7.ed officers. 

employees, and representatives, and all other persons performing response actions 

under State oversight, an irrevocabl_e right or acceu at all reasonable times to the 

Property and to any othel' property to which acx:eM is required for the 

implementation of response actions relating to the Existing Contamination, to the 

extent access to such other property ia controlled by the Settling Respondent, for the 

purpoaes of performinr and overseeing reaponee actions pursuant to this 

Agreement. 

23. Nothing in Paragrapha 21 or 22 is intended to limit any rights of the State aa 

provided by Section VUI (Reservation of Rirhta) of this Agreement. 

24. Within 30 days after the conveyance of the Propel'ty to tho Settling Respondent, the 

Settling Reapondent shall record the ELUR for the Property (Attachment A) in the 

City or Warwick land evidence records. Thereafter. each deed, title, or other 

instnunent conveying an interest in the Property shall contain a reference to the 

ELUR and ahall contain n notice atatin1 that the Property is subject to this 

Agreement until such time as the ELUR is released. The Set~g Respondent shall 

send a stamped (recorded) copy of the ELUR. along with any future documents 

conveying an intereat in the Propert.y to all Parties as specified in Section XIII 

(Notices and Submissions) of this Ayreement. 

25. The Settling Respondent shall ensure that all apnts, contractors, assignees, 

transferees, succeseors in interest, lesaeea, aublesaees, and licensees of the Property 

-11-
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or an interest in the Property are timely notified that they are obligated to provide 

the same acceaa and cooperation required of the Settling Respondent under this 

Agreement. The Settling Respondent ahall also ensure that all agents. contractors, 

aaaigneu, tranaferees. aucceason in interest. le818es, sublesseea, and licensees of 

the Property or an interest in the Property are timely notified that they have the 

same oblirationa as the Settling Respondent. including but not limited to 

obligations set forth in this Section, and Sections III (Work to be Performed) and X 

(Parties Boundlrransfer of Covena.n,t) of this ,\p'eement. Aa to any lessees, 

suble88881, agents, contractor&; and licenaeea, the Settling Respondent shall provide 

them with written notice that they_ (a) shall not disturb or impair access to any 

monitoring wells or remedial equipment; (b) shall not interfere with remedial or 

monitoring activities; (c) shall not violate any ELUR; arid (d) shall provide acce88 to 

the Performing Party and the Department as provided herein. 

26. The Settling Respondent ag1-eea to noti(y the State and tho Performing Party, in 

writing, thirty (30) days prior to conveyin1 an interest in the Property in accordance 

with Section XUI (Notices and Submissions). 

V. DUE CARFJQQOPERATION 

27. The Settling .Respondent, the Performing Party and the Receiver shall exercise due 

care with respect to response actions or obU,ations relatinc to the Existing 

Contamination undertaken by such Party under the authority of the Remediation 

Regulations, and comply with all applicable local, State and federal laws and 

regulations. Due care shall be exercised by the Parties t\S follow&: 

-12-
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(a) In the event the Settling Respondent, the Performing Party or the Receiver 

becomes aware 0£ any action or occWTence which causes or threatens a 

release of bazardoua material at or from the Property, as defined in the 

Remediation Regulations, then such Party shall comply with any applicable 

notification requirements under Chapter 23-19.1 of the RIGLs including but 

not limited to the requirements of Section 5 (Notification) of the Remediation 

ReriuJations; and 

(b) In the event of any action or occurrence which causes or threatens a release 

of hamrdous material. as defined by the Remediation Regulations. riot 

related to Existing Contamination at or from the Property, the Settling 

Respondent shall take all appropriate actions to comply with all 

requirements of the Remediation Regulations. 

v1. CERTIFICATION 

28. By entering into this Agreement. the SettJing'Respondent and the Performing Party 

certify that to the beat of their knowledge and belief each baa fully and accurately 

disclosed to the State all information known to each of them and all information in 

the J)088e88ion or control of each of their respective officers, directors, employees, 

contractors and agents which relates in any way to the Existing Contamination or 

any past or potential future release of hazardous materials at or'from the P?Operty 

and to their own qualification to enter this Agreement. Each Party shall be 

responsible only for its own representations. The Settling Respondent further 

certifies that. to the best of its knowledge and belief it hos not ca\ased or contributed 

to a release or threat of release of hazardous matelials Rt the Property. If the State 

. 
I ·• 

-13-

BOSS: l69423_l 



; . 

INST: 00004733 Bk: 9249 P,: 276 

determine, that information pt'OVided by the Performing Party ia not materially 

accurate and complete, all approvals given by the Department to the Performing 

Party relating to the Existing Contamination. within the sole discretion of the State, 

shall be null and void and the State reserves all rights it may have against the 

Performing Party, but as to the Settling Respondent and the Receiver. this 

Agreement shall remain in full force and effect. If the State determines that 

information provided by the Settling Respondent is not materially accu1·ate and 

complete, this Agreement, within the sole di&eretion oC the State, shall be null and 

void with respect to the Settling Respondent and the State reserves all right$ it may 

have against Settling Respondent, but as to the other Parties. this Agreement shall 

remain in full force and effect: 

vu. STATE Of RHODE ISLAND'S COVENANTS NOT TO SUE 

29. Subject to the Reservation of Rights in Section VIII of this Agreement., the State of 

Rhode Island covenants not to sue or take any other civil or administrative action 

against the Settling Respondent for any and all civil liability and/or injunctive 

relief, including claims relating t.o damages to natural resources. with respect to the 

Existing Contamination. Subject to the .Reservation ot' Rights in Section VIII of this 

Agreement, and upon Department approval of the RAS R's demonstration that the 

Remedy ia functioning in accordance with the RAWP, ae specified in Paragraph 10 

of this Agreement, the State of Rhode Island covenants not to sue or take any other 

civil or administrative action aguinat the Performjng Party for any and all civil 

liability and/or injunctive relief, including claims relatinv to dsmages to natural 

resources, with respect to the .E.·dsting Contamination. No assignment of this 

' :· 
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Agreement by the Settling Respondent or the Performing Party shall alter or 

terminate the obligations of the State to such Party. 

SO. The Receiver i& not a responsible party under the Act. The Receiver is not an 

"owner" or "operator" as defined in 42 USC §9601(20) or as defined in the Act, and 

neither the Receiver nor the Receiverahip Estate shall have any pel'80nal liability 

resulting from the asaessment or remediation or the property or the release, 

removal transportation, treatment and/or disposal of hazardous substances or 
petroleum. 

VIII. RESERVATION OF RIGHTS 

31. The covenants not to sue set forth in Section VII above rlo not pertain to any 

matters other than those expressly specified in Section VII (State of Rhode Island's 

Covenants Not To Sue). The State reserve» and this Agreement is without prejudice 

to all rights against the Settling Respondent with respect t.o all other matters, 

includinr but not limited to, the following: 

(a) claims baaed on a failure by Set~g Respondent to meet its specified 

obligations under thia Agreement, including but not limited to Section III 

(Work to be Penormed), Section IV (Acceu/Notice to Succe880rs in interest), 

and Section V (Due Care/Cooperation): 

(b) any liability resulting from the release or threat of release of hazardous 

material at the Property which aaid release occurs after the effective date of 

this Agreement and prior to Settling Respondent's conveyance of the 

Property, oot within the definition of Existing Contamination; 

,, . 
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~J3. Nothing in this Section shall change the status or fundamental liability with respect 

to the Existing Contamination of any Responsible Party, as defined in the 

Remediation Regulations. who is not a Party to this Agreement or who does not 

appe1lr on Schedule 2, attached hereto, which sets forth thoee parties which have 

been indemmfied by a Party to this Agreement at the time of the effective date of 

this Agreement. 

34. With respect to any claim or cause of action asserted by the State against the 

Settling Respondent, the Settling ~•pondent shall bear the burden of proving that 

the claim or cause of action, or any part thereof, ia attributable to the Existing 

Contamination. 

35. Nothing in this Agreement is intended as a release or covenant not to sue for any 

claim or cause of action, administrative or judicial. civil or ~Titninal, past or future, 

· in law or in equity. which the State may have against any person. firm, corporation 

or other entity not a Pat'ty to this A,reement except as provided in Section VU 

(State of Rhode Island's Covenants Not To Sue), Soction X (Parties Boundlrl'ansfer 

of Covenant) and subject to the Reservation of Rights in this Section. 

36. Nothing in this Agreement shall in any way restrict or limit the nature or scope of 

response actions not l'Overed by this Agreement which may be taken or be required 

by the State in exercising its authority under statt, or federal law. 

37. Nothing in this Agreement is intended to limit tb(I right of the State to undertake 

future reaponse actions or seek to compel parties other than the parties to this 

Agreement or parties thnt appear on Schedule 2. attached he1·eto, subject to the 

Reservation of W.hta in this Section. to perform or pay for response actions. 

-17- •: 
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IX. SETTLING RESPONDENTS AND ANY ASSIGNER'S AND PERFORMING PARTY'S 

COVENAN'l' NOT TO SUE 

38. In consideration of the State of Rhode Island's Covenants Not to Sue in Section VII 

of this Agreement and subject solely to the reservation of rights in the succeeding 

sentence, the Settling Respondent and the Performing Party hereby covenant not to 

sue and not to assert any claims or causes of action against the State, its authorized 

officers, employees, or repl'esentatives relating to the Existing Contamination or 

this Agreement, including any claims based on the Department's oversight, review 

and approval of plans for response actions. Notwithstanding the preceding 

sentence. the Settling Respondent and the Performing Party e.xpresely reserve the 

right to sue and to assert any claims or cau11ea of action against the State, including 

but not limited to its authorized officers, employees, and representatives or against 

the State's contractors, relating to the E.wting Contamination in those instances 

where response actions were performed by the State or its contractors and where 

the State or ita contractors have either failed to exercise due care or to employ 

applicable professional, scientific or engineering practices or standards. 

X. PARTIESBOUNDfl'RANSFEROFQOVENAN'r 
:39. This Agreement shall apply to and be binding upon the State of Rhode Island and 

shall apply to and be binding upon the .Receiver. the Performin1 Party and the 

Settling Respondent. Each signatory of a Party to this Agreement represent& that 

he or she is fully authorized to enter into the terms and conditions of this 

Agreement and to legally bind such Party. Any future transfers of the Property 

-18-
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shall not affect or alter in any way the Performing Porty's obligation under this 

Agreement. 

40. 1'he ri1hta, benefits and obligntiona conferred upon the.Settling Respondent under 

this Agreement may be assigned or transferred in part only if the State and the 

assignor or transferor agree otherwise and modify this Agreement in writing. 

XI. CONTRIBUTION PROTECTION 

41. With rerard to claims for contribution against the Settling Respondent, the 

Performin1 Party, and the Receiver, the Parties hereto agree that the Settling 

Respondent, the Performing Party, ond the Receiver are entitled to protection from 

contribution actions or claims for matters addreNed in this Agreement as provided 

by Chapter 23P 19.14 of the RIGLs, specifically Section 23-19. 14-12. The matters 

addreaeed in this Agreement are all reeponse actions taken or to be taken and 

response coata incurred or to be incurred by the State or any other person relating 

to the Existing Contamination.· 

42. 'rhe Settling Respondent agrees that with respect to any 11uit or claim for 

contribution brought by it, its leasees or aubleaeees for matters related to this 

Agreement it will notify the State in writing no later than 60 days prior to the 

initiation of such suit or claim. 

43. The Settling Respondent also agrees that with respect to any suit or claim for 

contribution brought against the Settling Re1:1p0ndent for matters related to this 

· Agreement it will notify the State ill writing within 10 working daya of service of 

the complaint on it. 

-19-

BOS:J: 11J9.123..l 



----~--- --------

, ; ' t 

INST: 00004733 Bk: 9249 pg: 281 

X!. PUBLIC QOMMENT 

44. Thia Agreement shall be subject to a iburteen day public comment period, after 

which the State may modify or withdraw its consent to this Agreement if comments 

received ctiacloee facts or conaiderationa which indicate that this Agreement is 

improper or inadequate. 

c;: : 'H 
f ,;..,. ,, .. I J 
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XIII. NOTICES AND SUBMISSION§ 

45. All noticee and submiseions requiNd pureuant to this Agreement shall be forwarded 

to: 

RID EM Office of Waste Management 
ATrN: f-{a~t Dein Bradley 

235 Promenade Street 
Providence, RI 02908 

Nelea.Jamesbury, Inc. 
do Eric Hartlen 

640 Lincoln Street 
Worcester. MA 01615 

with a copy to; 

Carolyn S. Kaplan, Esq. 
Peabody & Brown 
101 Federal Street 
Boaton, MA 02110 

AZA Realty Truat, Inc. 
c/o Brian Bowes 
176 Poet Road 

Warwick, RI 02888 

with a copy to 

Al·mando 0. Monaco, U, Esq. 
P.0.Box811 

East Greenwich, RI 02818 

Thomas S. Hemmendinger, Esq. 
Brennan, Recupero. Caacione, Scong:io & McAllister 

50 Holden Street 
Suite 150 

Providence, RI 02908 
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XIV. EFFErn'1'YE DATE 

46. The effective date of this Agreement shall be the date upon which the State has 

fully executed the Agreement after ntview of and rnponae to any public comments 

received. 

It ie so agreed: 

State oI Rhode r..tand 
Department of Environmental Management 

Date 

It is ao ·agreed: 

/?..£11, 99 
Date 

It ao agreed: 

~IU'l',lm 

~-~ 
Eric Hartlen, duly •uthorized 

It so agreed: 

By:~ 

~~ ,/4/4, 
Date 

Receiver 
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